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7 March 2022 
 
Chiquita Brooks-LaSure 
Administrator, Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
7500 Security Boulevard 
Baltimore, MD 21244-1850 
 
Re: Medicare Program; Contract Year 2023 Policy and Technical Changes to the Medicare Advantage and 
Medicare Prescription Drug Benefit Programs (CMS 4192-P) 
 
Dear Administrator Brooks-LaSure: 
 
The National Association for Behavioral Healthcare (NABH) respectfully submits the following comments regarding 
the proposed rule on the Medicare Program; Contract Year 2023 Policy and Technical Changes to the Medicare 
Advantage and Medicare Prescription Drug Benefit Programs issued by the Centers for Medicare and Medicaid 
Services (CMS) on Jan. 12, 2022. 
 
NABH represents behavioral healthcare systems that provide mental health and addiction treatment across the 
entire continuum of care, including inpatient, residential treatment, partial hospitalization, and intensive outpatient 
programs, as well as other facility-based outpatient programs, including medication assisted treatment (MAT) 
centers. Our membership includes behavioral healthcare providers in all 50 states and Washington, D.C. We 
appreciate this opportunity to provide comments on how Medicare Advantage (MA) plans can increase the number 
of behavioral healthcare providers and facilities in their networks and improve access to mental health and addiction 
treatment.  
 
The Covid-19 pandemic has highlighted and amplified the need for mental health and addiction treatment. Studies 
have consistently found significantly higher levels of anxiety and depression and suicidal ideation since 2020.i, ii In 
addition, alcohol consumption has increased significantly, iii and drug overdose deaths continue to accelerate, 
reaching about 100,000 deaths during the 12-month period ending in June 2021.iv Suicide rates have remained 
high, with troubling increases among certain groups, including Black Americans and adolescent girls. v Moreover, 
experience with past epidemics indicates that the impact on behavioral health may continue for years to come.vi The 
number of people needing behavioral healthcare following the pandemic is predicted to increase by 50% compared 
with pre-pandemic levels.vii 
 
Serious behavioral health conditions are highly prevalent among Medicare beneficiaries. Serious mental illness 
affects 23% of beneficiaries in traditional Medicare, and 12% of those in MA plans.viii Beneficiaries under 65 years 
old have high rates of serious mental illness (34%) in addition to the 26% who experience mild-to-moderate mental 
illness.ix  More than 50% of inpatient stays by Medicare beneficiaries under 65 were related to mental health or 
addiction in 2016 (not including stays psychiatric hospitals).x Furthermore, more than 3.4 million individuals 65 and 
older reported having an alcohol or illicit drug disorder in 2020.xi  
 
Unfortunately, Medicare beneficiaries do not have adequate access to mental health and addiction treatment. 
According to a CMS Data Brief, “[b]eneficiaries with depression, regardless of age, were more likely to report having 
trouble getting healthcare, obtaining prescription medicines, and not seeing doctors than those without 
depression.”xii In addition, Medicare “[b]eneficiaries with depression regardless of age, were more likely to report 
that they have no usual source of care due to high cost.”xiii  
 
These difficulties accessing behavioral healthcare undoubtedly result from MA plans disproportionately lacking in- 
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network behavioral healthcare providers. A recent study found that MA networks included only 23% of psychiatrists 
in a county on average — lower than all other medical specialties.xiv Not surprisingly, MA enrollees with depressive 
symptoms report more difficulty accessing needed treatment and rated their experience with the MA plans as worse 
than in traditional Medicare.xv 
 
The lack of behavioral healthcare providers’ participation in MA plans results from a number of challenges. Below 
are some of the issues our members experience in trying to work with MA plans. 
 

• There is limited oversight to ensure that MA plans meet minimum network adequacy requirements for inpatient 
or outpatient behavioral health services. Therefore, plans do not place a high priority on meeting the 
requirements for realistic patient access or treatment in an appropriate environment. 

 

• Plans typically offer rates and fee schedules at or below traditional Medicare pricing parameters. Providers may 
be pressured into accepting sub-par pricing from plans based on the implication of plans’ patient steerage or 
restricted access for altogether. 

 

• Traditional Medicare pricing provides some financial accommodation to providers where patients are unable to 
meet the financial obligation of copayments and deductibles. MA plans do not make any such accommodation 
and are rarely willing to provide premium pricing to compensate.  

 

• Plans intentionally restrict members’ access to care at all levels. Under the guise of “managed care,” plans deny 
members’ access to services they may receive under traditional Medicare. Prior authorization requirements, 
utilization management, and peer review processes of plans are rarely consistent or comparable with processes 
under traditional Medicare. 

 

• Plans typically do not follow Medicare Local Coverage Determinations, and they often misinterpret level-of-care 
and/or medical necessity criteria  confirmed by the attending physician/clinician. This results in limited access to 
care, restriction of necessary care, or excessive denials where appropriate care was provided. 

 

• Billing and payment issues are commonplace with MA plans for in-network and out-of-network providers. There is 
limited-to-no oversight or accountability for accurate and timely claims payment, ultimately resulting in a 
reluctance to provide care or services to MA plan members. 

 
Recommendations: 
 
Establish specific network adequacy standards for the full continuum of mental health and addiction 
treatment and require those standards be met prior to approval for participation in Medicare 
 
NABH appreciates CMS’ interest in increasing mental health and addiction treatment providers’ participation in 
MA plan provider networks. Thus, we support CMS’ proposal to require MA plans to demonstrate compliance 
with network adequacy requirements prior to approval for participation in Medicare.  
 
Furthermore, we urge CMS to expand the types of providers included in MA network adequacy requirements 
beyond psychiatry and inpatient psychiatric facility services. As you know, CMS recently proposed to establish 
time-and-distance standards for Qualified Health Plans (QHPs) with standards for additional types of 
behavioral health providers including outpatient clinical behavioral health and residential treatment.xvi In 
addition, CMS proposed to establish appointment wait time standards for behavioral health services as part of 
the QHP network adequacy requirements. In keeping with these proposals, we urge CMS to expand time and  
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distance standards for MA plans to include additional types of behavioral health providers and levels of care, 
and to add appointment wait time standards to MA network adequacy rules to help improve access to care for 
Medicare beneficiaries with mental illness or addiction. 
 
We urge CMS to use fully the flexibility in the MA program and the authority for supplemental benefitsxvii in this 
program to ensure MA plans offer comprehensive coverage of mental health and addiction treatment. A key step 
would be to include network adequacy standards for behavioral healthcare providers across the full continuum 
of behavioral healthcare, including outpatient, intensive outpatient, partial hospitalization, residential, and 
inpatient care. These levels of care have been specified in leading practice guidelines for addiction treatment 
and mental health treatment, e.g., the ASAM Criteria from the American Society for Addiction Medicinexviii and 
Level of Care Utilization System (LOCUS) from the American Association of Community Psychiatrists.xix Time-
and-distance standards for determining network adequacy should apply to each of these levels of care that are 
widely recognized as critical components of the continuum of care that individuals with mental illness or 
addiction may need.  
 
In addition, we urge CMS to establish separate network adequacy standards for mental health and addiction 
treatment providers instead of combining them. We urge CMS to ensure better access to both types of 
providers, especially during this time when so many people are struggling with mental health conditions and/or 
addiction. We urge CMS to follow the lead of those states that have recognized the need to improve access to 
both types of providers and thus have established time-and-distance standards for addiction treatment that are 
distinct from mental health treatment.xx  
 
Require Medicare Advantage plans to demonstrate reimbursement rates for behavioral healthcare 
providers are comparable to rates for other similar healthcare services. 
  
Individuals with behavioral healthcare needs are generally much more likely to access these services out-of-
network reflecting the widespread lack of network adequacy for behavioral healthcare;xxi for example, people 
accessed inpatient behavioral health facilities out of network five times more often and used out-of-network 
outpatient behavioral health facilities almost six times more often than they used out-of-network 
medical/surgical facilities in 2017. This disparity has increased significantly in recent years.xxii  
 
Reimbursement rates are a key factor influencing provider participation in MA plan networks. Behavioral 
healthcare providers at all levels of care struggle with lower reimbursement rates; for example, average in-
network reimbursement rates in MA and commercial plans for primary care were almost 24% higher than 
reimbursements for behavioral healthcare office visits in 2014.xxiii Another study found that MA and commercial 
plans paid 13% to 14% less than the Medicare fee-for-service (FFS) rate for in-network mental health services 
while paying significantly more than Medicare FFS rates for the same services when provided by non-
behavioral healthcare providers.xxiv This study also found that lower in-network reimbursement for mental 
health services did not reduce costs for patients because they had to access treatment so often out of network. 
These findings are consistent with other research showing that psychiatrists receive between 13% and 20% 
less in reimbursement for the same in-network services compared with other physicians.xxv We urge CMS to 
require plans to demonstrate that their reimbursement rates for mental health and addiction treatment are 
comparable with the rates for similar medical/surgical services as part of the application process for 
participating in MA. Furthermore, demonstration of comparable reimbursement rates should be a prerequisite 
for any exception to MA network adequacy requirements. 
 
Require Medicare Advantage plans to comply with parity requirements and use generally accepted 
standards of care for utilization management.  

 
A recent study disclosed that MA enrollees pay significantly more cost-sharing for mental health services provided 
in-network than they pay in cost-sharing for the same services from non-mental health in-network providers.xxvi Due 
to this finding and numerous indications that MA enrollees do not have adequate access to behavioral healthcare 
(as discussed above), we urge CMS to implement a requirement that MA  
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plans comply with mental health and addiction treatment parity. CMS has already used its administrative authority to 
require that Special Needs Plans (SNPs) comply with parity. In the Medicare Managed Care Manual, CMS has 
specified that SNPs must provide “[p]arity(equity) between medical and mental health benefits and services.”xxvii  We 
urge CMS to extend this parity requirement to all MA plans. This policy would be consistent with the prohibition on 
discrimination against beneficiaries included in the general MA regulations that specifically prohibits discrimination 
based on “medical condition, including mental as well as physical illness”.xxviii These new requirements for Medicare 
Advantage plans also should include the new parity documentation requirements enacted as part of the 
Consolidated Appropriations Act, 2021xxix that CMS also extended to QHPs through a recent rulemaking.xxx 
 
Require MA plans to base utilization management on generally accepted standards of care.  
 
NABH urges CMS to clarify that MA plan utilization review must be based on generally accepted clinical 
standards of care developed by leading clinical professional societies, such as the ASAM Criteria and LOCUS 
as required by the federal court in Wit v. United Behavioral Health. xxxi This federal court decision prohibited 
discriminatory health plan practices that restrict access to mental health and addiction treatment. CMS should 
follow the lead of states that are incorporating this standard for utilization management into their requirements 
for state-regulated health plans as in California, Illinois, and Oregon.xxxii  
 
Require MA plans to cover services delivered via telehealth including audio-only for mental health and 
addiction treatment. 
 
One positive outcome of the pandemic has been broader awareness of how helpful telehealth can be for increasing 

access to mental health and addiction treatment. This is especially true in communities without local providers and 

for individuals who have difficulty attending in-person appointments. Telehealth is particularly effective in behavioral 

healthcare delivery, especially psychiatric and psychological services.xxxiii Examples of behavioral health services 

that can be delivered effectively via telehealth include depression screening, follow-up care after hospitalization, 

behavioral counseling for substance use disorders, medication management, and psychotherapy for mood 

disorders.xxxiv Telehealth has been found to increase retention for addiction treatment, including MAT, especially 

when treatment is not otherwise available or requires lengthy travel to treatment.xxxv 

We urge CMS to use its authority to ensure continued coverage of behavioral healthcare services via telehealth 
by MA plans. This continued coverage of telehealth should include coverage of audio-only telehealth for mental 
health and addiction treatment. Coverage of services provided via audio-only technology is particularly 
important for certain vulnerable populations, including Medicare beneficiaries who are older and/or challenged 
with disabilities. These individuals often face additional barriers to accessing care through the video-based 
technologies and platforms. Among Medicare beneficiaries who had a telehealth visit in the summer and fall of 
2020, more than half of them accessed care using a telephone only.xxxvi A recent study found that among 
telehealth users, individuals who are older, Black, American Indian, male, or non-native English speakers have 
been significantly less likely to use video technology. xxxvii Our members are also concerned that many of their 
more vulnerable patients are unemployed or under-employed and sometimes homeless and simply do not 
have access to internet service to support video technology. 
 
However, telehealth services should not be counted as equivalent to in-person services for purposes of 
determining network adequacy. MA plans should receive some credit toward network adequacy standards for 
making treatment via telehealth available, but it should not entirely replace availability of in-person care in terms 
of network adequacy. Network adequacy standards should support availability of mental health and addiction 
services both in-person and via telehealth. Counting telehealth as equivalent to in-person care in terms of 
network adequacy would undercut the utility of network adequacy requirements and likely undermine policies 
designed to improve availability of behavioral healthcare services, particularly in rural areas. 
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Increase accountability of MA plans for providing access to mental health and addiction treatment. 
 

The Medicare Star Rating program is intended to help beneficiaries and providers compare the quality and 
performance of MA plans.xxxviii In addition, MA plan ratings on the measures included in the Star Rating program 
affect plans’ eligibility for bonus payments. However, there are no measures assessing access to addiction 
treatment included in this measure set, and the only measure focused on mental healthcare is a short beneficiary 
survey on improvement or maintenance of mental health. Recently, CMS announced that even this one mental 
health measure will not be incorporated into the Star Rating calculations for 2022 and 2023 star ratings due to the 
impact of Covid-19 on data collection.xxxix We urge CMS to improve the measures in the MA Star Rating program to 
more effectively assess access to mental health and addiction treatment services among MA enrollees and require 
that these measures be assigned the highest weight in the calculation of MA plan Star Ratings. 
 
Ensure MA plans reimburse Critical Access Hospital on par with traditional Medicare reimbursement. 
 
Critical Access Hospitals (CAHs) provide a crucial source of behavioral healthcare to rural areas where access to 
care is generally in very short supply. CAHs may include inpatient psychiatric units and these facilities also assist in 
developing community-based services and recruiting mental health practitioners.xl These small independent 
institutions in remote, rural areas incur higher operating costs than their urban counterparts. Furthermore, the 
populations they serve are generally made up of older and sicker patients with lower incomes than individuals living 
in urban areas.xli 
 
In recognition of this financial vulnerability and to support the availability of care in rural areas, Congress 
established a requirement that hospitals in these areas that qualify as CAHs receive cost-based 
reimbursement.xlii The CAH designation and cost-based reimbursement requirement were intended to prevent 
additional rural hospital closures at a time when roughly 150 rural hospitals closed between 1990 to 1997.xliii 
 
However, this cost-based reimbursement requirement only applies to Medicare FFS coverage. CAHs must 
negotiate rates and contracts with MA plans, and these plans usually require CAHs to accept the same rates 
and terms as urban hospitalsxliv despite their financial challenges described above. As enrollment in MA plans 
has increased including in rural areas, the protections established for CAHs have significantly diminished.  
 
According to our members, low reimbursement by MA plans combined with increasing enrollment of Medicare 
beneficiaries in these plans are causing hospitals to close in rural areas. Currently 46% of rural hospitals 
operate at a loss—an increase from 40% in 2017.xlv It has been estimated that 21% of all rural hospitals are in 
danger of imminent closure.xlvi We urge you to require MA plans to reimburse CAHs consistent with policies 
that apply to traditional Medicare reimbursement to improve or at least maintain access to inpatient care 
including behavioral healthcare in rural areas. 
 
Encourage MA plans to provide coverage beyond the 190-day lifetime limit  
 
Medicare beneficiaries are limited to 190 days of inpatient care in a psychiatric hospital over the course of their 
entire lifetime. No other lifetime limits exist in Medicare for any other type of inpatient care. Eliminating the Medicare 
190-day lifetime limit for psychiatric hospitals would expand beneficiary choice, increase access for those with more 
serious behavioral health conditions, improve continuity of care, create a more cost-effective Medicare program, and 
align Medicare with parity, the standard required for practically all other healthcare coverage programs. 
 
According to CMS staff, although MA plans may provide additional inpatient psychiatric care beyond the 190-day 

lifetime limit, only about 9% of plans offer a supplemental benefit of “inpatient psychiatric additional days”. This is 

not surprising as beneficiaries with serious behavioral health conditions tend to generate higher healthcare costs 

due to a number of factors, including the high rate of co-morbid physical health conditions among this population.xlvii  
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To improve access to inpatient behavioral healthcare for Medicare beneficiaries enrolled in MA plans and increase 

inpatient behavioral healthcare facility enrollment in MA plans, we urge CMS to use the authority to offer 

supplemental benefits through MA plans and develop financial incentives to encourage availability of this level of 

care based on medical necessity as opposed to an arbitrary and highly discriminatory 190-day lifetime limit. 

Thank you for considering our concerns and recommendations. If you have any questions, please contact me 
directly at shawn@nabh.org or 202-393-6700, ext. 100, or contact NABH Director of Policy and Regulatory 
Affairs, Kirsten Beronio at kirsten@nabh.org or 202-393-6700, ext. 115. 
 
Sincerely, 
 

 
Shawn Coughlin 
President and CEO 
 
About NABH 
The National Association for Behavioral Healthcare (NABH) represents provider systems that treat children, 
adolescents, adults, and older adults with mental health and substance use disorders in inpatient behavioral 
healthcare hospitals and units, residential treatment facilities, partial hospitalization and intensive outpatient 
programs, medication assisted treatment centers, specialty outpatient behavioral healthcare programs, and 
recovery support services in all 50 states and Washington, D.C.. The association was founded in 1933. 
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