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27 January 2022 
 
Chiquita Brooks-LaSure 
Administrator, Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
7500 Security Boulevard 
Baltimore, MD 21244-1850 
 
Re: Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2023 
Proposed Rule [CMS-9911-P] 
 
Dear Administrator Brooks-LaSure: 
 
The National Association for Behavioral Healthcare (NABH) respectfully submits the following comments on the 
Notice of Benefit and Payment Parameters for 2023 Proposed Rule published by the Centers for Medicare and 
Medicaid Services (CMS) on Jan. 5, 2022. 
 
NABH represents behavioral healthcare systems that provide mental health and addiction treatment across the 
entire continuum of care, including inpatient, residential treatment, partial hospitalization, and intensive outpatient 
programs, as well as other facility-based outpatient programs, including medication assisted treatment centers. Our 
membership includes behavioral healthcare providers in all 50 states and Washington, D.C.  
 
The pandemic has highlighted and amplified the need for improved access to mental health and addiction treatment. 
Studies have consistently found significantly higher levels of anxiety and depression and suicidal ideation over the 
past couple of years.i, ii In addition, alcohol consumption has increased significantly, iii and drug overdose deaths 
increased almost 30% in 2020 reaching more than 90,000, the highest number ever recorded over a 12-month 
periodiv Overdose deaths in 2021 are expected to reach over 100,000.v Suicide rates have remained high with 
troubling increases among certain groups including Black Americans and adolescent girls. vi  
 
Moreover, experts expect mental health and substance use disorders to remain elevated for many people long after 
the pandemic ends. Experiences with epidemics in the past indicate that the impact on behavioral health may 
continue for years to come.vii  
 
NABH supports strengthening network adequacy requirements for qualified health plans and urges 
additional provider classifications for addiction treatment and pediatric care. 
 
As CMS appropriately notes, qualified health plans (QHP) continue to lack adequate behavioral healthcare 
providers in their networks. In general, individuals with behavioral healthcare needs are much more likely to 
access these services out-of-networkviii which indicates widespread lack of network adequacy. Therefore, 
NABH supports CMS’ efforts to established time and distance standards to monitor and hopefully improve 
inclusion of behavioral healthcare providers in QHP networks. 
 
Nevertheless, we urge CMS to improve upon their proposals by establishing separate network adequacy 
standards for mental health and addiction treatment providers instead of combining them. Providers that 
specialize in mental health or addiction treatment are not interchangeable. Moreover, not all outpatient 
behavioral health clinics that CMS proposes to add to the list of provider specialty types have professionals 
trained to provide addiction treatment. We urge CMS to ensure better access to both types of providers 
especially during this time when so many people are struggling with mental health conditions and addiction. In 
2020, 40.3 million people aged 12 or older (or 14.5 %) had an SUD in the past year, but just 6.5% of them 
received any treatment.ix We urge CMS to follow the lead of those states that have recognized the need to 
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track these types of providers separately and have established time and distance standards for addiction 
treatment that are distinct from mental health treatment standards.x  
 
We also encourage CMS to establish specific time and distance standards for pediatric behavioral healthcare 
providers. Shortages of these types of providers are even more severe than providers of behavioral healthcare 
services for adults. As a result, accessing providers for behavioral healthcare out of network is much more 
common for children and adolescents than adults.xi Furthermore, we know that the pandemic has had 
particularly detrimental impacts on the behavioral health of children and adolescents: the Centers for Disease 
Control and Prevention (CDC) reported a 50% increase in emergency department visits for suspected suicide 
attempts among girls ages 12-17 in early 2021 compared with the same period in 2019, and a 31% increase in 
mental health-related emergency department visits among all adolescents during this period.xii Children and 
adolescents are at increased risk of depression and anxiety even after the pandemic ends according to studies 
on the impact of social isolation.xiii Some states have already established specific time and distance standards 
for pediatric behavioral health providers and specific types of services that could serve as models for specific 
pediatric behavioral healthcare time and distance standards for QHPs.xiv 
 
NABH opposes combining inpatient and residential behavioral health services in one category for 
determination of network adequacy. 
 
While we appreciate CMS’s recognition of the importance of ensuring access to both inpatient and residential 
treatment for behavioral health conditions, we are concerned that combining those levels of care into one 
facility specialty type for time and distance standards may not help improve access to both these levels of care. 
Inpatient and residential treatment facilities provide levels of care that address distinct needs and should not be 
treated as interchangeable. Both are critical levels of care that should be available for QHP enrollees that have 
serious behavioral health conditions. Below is a summary of some key characteristics of these levels of care.   
 
Inpatient behavioral healthcare is generally provided in hospitals or similarly credentialed facilities by an 
interdisciplinary team made up of physicians, registered nurses, addiction counselors, and behavioral health 
specialists. In inpatient settings, individuals with serious behavioral or emotional conditions, as well as those 
with serious biomedical conditions, withdrawal, or cognitive complication receive stabilizing care including 
directed evaluation, observation, medical monitoring, 24-hour nursing care and treatment including cognitive, 
behavioral, motivational, pharmacologic, and other therapies provided in an individual or group basis. In 
addition, physical health interventions may be provided as well as health education services and services for 
the patient’s family or guardian. 
 
Residential behavioral healthcare is provided in facilities that are not licensed as psychiatric hospitals. These 
facilities generally provide individually planned programs of mental health treatment for individuals who require 
a 24-hour stable living environment that promotes recovery skill development. Patients receive individual, 
group, or family therapy, or some combination thereof, as well as medication management, and 
psychoeducation. Recovery is aided by time spent living in a structured environment where patients can 
practice coping skills and make connections to the community including work, education, and family members. 
Services are provided by an interdisciplinary team of clinical staff including counselors, social workers, and 
allied health professionals, but physicians are not required to be on-site. 
 
NABH urges strict requirements for any QHP exemptions from time and distance standards for 
behavioral healthcare.  
 
We note that CMS is proposing to allow QHPs to justify and be excused from meeting the proposed time and 
distance standards for network adequacy. We urge CMS to set strict requirements for QHPs to receive an 
exemption from these standards. For example, QHPs should be required to demonstrate that their 
reimbursement rates for mental health and addiction treatment are comparable to the rates for similar 
medical/surgical services in the same or similar types of facilities. Reimbursement rates offered by healthcare 
coverage plans and programs greatly affect network participation among providers. Behavioral healthcare 
providers at all levels of care struggle with lower reimbursement rates; for example, average in-network 
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reimbursement rates for primary care were almost 24% higher than reimbursements for behavioral healthcare 
office visits in 2017.xv 
 
Moreover, this requirement to set comparable reimbursement rates for behavioral healthcare providers already 
applies to QHPs since federal parity requirements apply to these plans. The federal parity regulations include 
“standards for provider admission to participate in a network, including reimbursement rates” as an example of 
non-quantitative treatment limitations.xvi Therefore, under federal parity rules, the standards for provider 
network admission, including the reimbursement rates offered, may not be more restrictive for mental health 
and substance use disorder treatment than medical/surgical treatment in the same benefit classification.  
 
NABH urges CMS to require that QHPs cover out-of-network providers with the same cost-sharing as in-
network in those areas where they do not meet the time and distance standards for behavioral 
healthcare. 
 
If QHPs are allowed to apply for an exemption from time and distance standards, the financial impact of this 
exemption should not fall on individual enrollees. Instead, CMS should require plans to allow enrollees to access 
out-of-network providers with in-network cost-sharing in those areas where the QHP receives an exemption from 
meeting the time and distance standards. The proposed time and distance standards will be meaningless if 
plans are allowed to evade them with impunity. 
 
NABH supports refining the essential health benefit (EHB) nondiscrimination policy to ensure coverage 
of the full continuum of mental health and addiction treatment and use of generally accepted clinical 
standards of care.  
 
We support CMS’ proposal to clarify that the nondiscrimination policy that applies to EHBs under 42 C.F.R. 
§156.125 requires the use of clinical evidence, e.g., peer-reviewed studies and practice guidelines, in setting 
QHP benefit limits and coverage requirements. Specifically, CMS proposes “that a nondiscriminatory benefit 
design that provides EHB is one that is clinically based, that incorporates evidence-based guidelines into 
coverage and programmatic decisions and relies on current and relevant peer-reviewed medical journal articles, 
practice guidelines, recommendations from reputable governing bodies, or similar resources.”xvii 
 
In accordance with this policy, NABH urges CMS to clarify that QHPs are required to cover mental health and 
addiction treatment services in all levels of care including inpatient, residential, partial hospitalization, intensive 
outpatient, and outpatient. These levels of care have been specified in the leading practice guidelines for 
addiction treatment and mental health treatment, e.g., the ASAM Criteria developed by the American Society for 
Addiction Medicinexviii and Level of Care Utilization System (LOCUS) developed by the American Association of 
Community Psychiatrists.xix Time and distance standards for determining network adequacy should apply to 
each of these levels of care that are widely recognized as critical components of the continuum of care that 
individuals with mental health or substance use disorder conditions may need. 
 
NABH also urges CMS to clarify that this nondiscrimination policy means that utilization review must be based 
on generally accepted clinical guidelines developed by leading clinical professional societies including the ASAM 
Criteria and LOCUS as required by the federal court in the ground-breaking Wit v. United Behavioral Health 
decision prohibiting discriminatory health plan practices that unlawfully restrict access to mental health and 
addiction treatment.xx 
 
NABH calls for requirement that QHPs cover services delivered via telehealth as a component of EHBs 
but agrees that availability of services via telehealth should not affect determinations of network 
adequacy. 
 
One positive outcome of the pandemic has been broader awareness of how helpful telehealth can be for increasing 

access to mental health and addiction treatment. This is especially true in communities without local providers and 
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for individuals who have difficulty attending in-person appointments. Telehealth is particularly effective in behavioral 

healthcare delivery, especially psychiatric and psychological services.xxi Examples of behavioral health services that 

can be delivered effectively via telehealth include depression screening, follow-up care after hospitalization, 

behavioral counseling for substance use disorders, medication management, and psychotherapy for mood 

disorders.xxii Telehealth has been found to increase retention for SUD treatment, including MAT, especially when 

treatment is not otherwise available or requires lengthy travel to treatment.xxiii 

Since the Department of Health and Human Services is required to periodically update the EHBs to account for 
changes in medical evidence or scientific advancement,xxiv we urge CMS to use this authority to ensure 
continued coverage of behavioral healthcare services via telehealth by QHPs. However, we also agree with 
CMS’ statement that telehealth services should not be counted in place of in-person services for purposes of 
determining network adequacy.  
 
To improve health equity, NABH recommends that health plans be required to submit data on race and 
ethnicity for enrollees by geographic area 
 
CMS could consider requiring plans to submit race and ethnicity data of enrollees in each geographic region 
established for monitoring network adequacy. These data could then be used to improve health equity by 
ensuring that time and distance standards are being met in those areas with high percentages of disadvantaged 
groups by setting higher requirements for exemptions for those areas.  
 
Thank you for considering our concerns and recommendations. If you have any questions, please contact me 
directly at shawn@nabh.org or 202-393-6700, ext. 100, or contact NABH Director of Policy and Regulatory 
Affairs, Kirsten Beronio at kirsten@nabh.org or 202-393-6700, ext. 115. 
 
Sincerely, 
 

 
Shawn Coughlin 
President and CEO 
 
About NABH 
The National Association for Behavioral Healthcare (NABH) represents provider systems that treat children, 
adolescents, adults, and older adults with mental health and substance use disorders in inpatient behavioral 
healthcare hospitals and units, residential treatment facilities, partial hospitalization and intensive outpatient 
programs, medication assisted treatment centers, specialty outpatient behavioral healthcare programs, and 
recovery support services in all 50 states and Washington, D.C.. The association was founded in 1933. 

 
 
i Vahratian A, Blumberg SJ, Terlizzi EP, Schiller JS: Symptoms of Anxiety or Depressive Disorder and Use of Mental Health Care 
Among Adults During the COVID-19 Pandemic — United States, August 2020–February 2021. MMWR Morb Mortal Wkly Rep. 
ePub: 26 (March 2021). Available at http://dx.doi.org/10.15585/mmwr.mm7013e2. 

ii Czeisler MÉ , Lane RI, Petrosky E, et al: Mental Health, Substance Use, and Suicidal Ideation During the COVID-19 Pandemic 
— United States, June 24–30, 2020. MMWR Morb Mortal Wkly Rep 2020;69:1049–1057. Available at 
http://dx.doi.org/10.15585/mmwr.mm6932a1external. 

iii Pollard MS, Tucker JS, Green HD: Changes in Adult Alcohol Use and Consequences During the COVID-19 Pandemic in the 
US. JAMA Network Open, 3(9):e2022942 (2020). Available at 

mailto:shawn@nabh.org
mailto:kirsten@nabh.org
http://dx.doi.org/10.15585/mmwr.mm7013e2
http://dx.doi.org/10.15585/mmwr.mm6932a1external


 
 

5  
 

 
 
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2770975. 

iv Ahmad FB, Rossen LM, Sutton P: Provisional drug overdose death counts. National Center for Health Statistics. Available at 

https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm. 

v Ahmad FB, Rossen LM, Sutton P: Provisional drug overdose death counts. National Center for Health Statistics. (2021). 
Available at https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm; https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-
data.htm#dashboard based on data available for analysis on 1/2/2022; and https://www.kff.org/policy-watch/substance-use-
issues-are-worsening-alongside-access-to-care/.   

vi Yard E, Radhakrishnan L, Ballesteros MF, et al. Emergency Department Visits for Suspected Suicide Attempts Among Persons 
Aged 12–25 Years Before and During the COVID-19 Pandemic — United States, January 2019–May 2021. MMWR Morb Mortal 
Wkly Rep 2021;70:888–894. DOI: http://dx.doi.org/10.15585/mmwr.mm7024e1. 

vii Hawryluck L, Gold WL, Susan, S: SARS Control and Psychological Effects of Quarantine, Toronto, Canada, Emerg Infect Dis 
10(7): 1206–1212, July 2004; Reardon S: Ebola's mental-health wounds linger in Africa: health-care workers struggle to help 
people who have been traumatized by the epidemic. Nature 519 (7541): 13, 2015; Goldmann E, Galea S: Mental health 
consequences of disasters. Ann Rev Public Health 35: 169–83, 2014. Available at 
https://www.annualreviews.org/doi/full/10.1146/annurev-publhealth-032013-182435?url_ver=Z39.88-
2003&rfr_id=ori%3Arid%3Acrossref.org&rfr_dat=cr_pub%3Dpubmed . 

viii Melek, S., Davenport, S. & Gray, T.J., Addiction and Mental Health vs. Physical Health: Widening Disparities in Network Use 
and Provider Reimbursement (Nov. 19, 2019), 
https://assets.milliman.com/ektron/Addiction_and_mental_health_vs_physical_health_Widening_disparities_in_network_use_and
_provider_reimbursement.pdf.   

ix Substance Abuse and Mental Health Services Administration. Key substance use and mental health indicators in the United 
States: Results from the 2020 National Survey on Drug Use and Health. 2021. Retrieved from https://www.samhsa.gov/data/. 

x Office of the Assistant Secretary for Planning and Evaluation (ASPE): Network Adequacy for Behavioral Health: Existing 
Standards and Considerations for Designing. November 2021. 

xi Melek, S., Davenport, S. & Gray, T.J., Addiction and Mental Health vs. Physical Health: Widening Disparities in Network Use 
and Provider Reimbursement (Nov. 19, 2019), 
https://assets.milliman.com/ektron/Addiction_and_mental_health_vs_physical_health_Widening_disparities_in_network_use_and
_provider_reimbursement.pdf.   

xii Yard E, Radhakrishnan L, Ballesteros MF, et al. Emergency Department Visits for Suspected Suicide Attempts Among 
Persons Aged 12–25 Years Before and During the COVID-19 Pandemic — United States, January 2019–May 2021. MMWR 
Morb Mortal Wkly Rep 2021;70:888–894. doi: http://dx.doi.org/10.15585/mmwr.mm7024e1. 

xiii Loades M, Chatburn E, Higson-Sweeney N., et al: Rapid Systematic Review: the Impact of Social Isolation and Loneliness on 
the Mental Health of Children and Adolescents in the Context of Covid-19. J Am Acad Child Adolesc Psychiatry 59(11): 1218-
1239, Nov. 2020, November. Available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7267797/. 

xiv Office of the Assistant Secretary for Planning and Evaluation (ASPE): Network Adequacy for Behavioral Health: Existing 
Standards and Considerations for Designing. November 2021. 

xv Melek, S., Davenport, S. & Gray, T.J., Addiction and Mental Health vs. Physical Health: Widening Disparities in Network Use 
and Provider Reimbursement (Nov. 19, 2019), 
https://assets.milliman.com/ektron/Addiction_and_mental_health_vs_physical_health_Widening_disparities_in_network_use_and
_provider_reimbursement.pdf.   

xvi Department of the Treasury, Department of Labor, and Department of Health and Human Services: Final Rules under the Paul 
Wellstone and Pete Domenici Mental Health Parity and Addiction Equity Act of 2008, 78 Fed. Reg. 68240. Nov. 13, 2013. 

xvii Centers for Medicare and Medicaid Services, Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment 
Parameters for 2021. 87 Fed. Reg. 584, 664. January 5, 2022. 

xviii Mee-Lee D, Shulman GD, Fishman MJ, et al, eds. The ASAM Criteria: Treatment Criteria for Addictive, Substance-Related 
and Co-occurring Conditions. 3rd ed. 2013. 

https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2770975
https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm
https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm
https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm#dashboard
https://www.cdc.gov/nchs/nvss/vsrr/drug-overdose-data.htm#dashboard
http://dx.doi.org/10.15585/mmwr.mm7024e1
https://www.annualreviews.org/doi/full/10.1146/annurev-publhealth-032013-182435?url_ver=Z39.88-2003&rfr_id=ori%3Arid%3Acrossref.org&rfr_dat=cr_pub%3Dpubmed
https://www.annualreviews.org/doi/full/10.1146/annurev-publhealth-032013-182435?url_ver=Z39.88-2003&rfr_id=ori%3Arid%3Acrossref.org&rfr_dat=cr_pub%3Dpubmed
https://www.samhsa.gov/data/
http://dx.doi.org/10.15585/mmwr.mm7024e1
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7267797/


 
 

6  
 

 
 
xix American Association of Community Psychiatrists. (2009) LOCUS Level of Care Utilization System for Psychiatric and 
Addictions Services, Adult Version 2010. Retrieved from http://cchealth.org/mentalhealth/pdf/LOCUS.pdf. 

xx Wit v. United Behavioral Health, Case No. 14-cv-02346-JCS (N.D. Cal. Nov. 3, 2020). 

xxi Mace S, Boccanelli A, Dormond M: The Use of Telehealth within Behavioral Health Settings: Utilization, Opportunities, and 
Challenges. Behavioral Health Workforce Research Center, University of Michigan, (March 2018) Available at 
https://behavioralhealthworkforce.org/wp-content/uploads/2018/05/Telehealth-Full-Paper_5.17.18-clean.pdf ; Bashshur RL, 
Shannon GW, Bashshur N, Yellowlees PM: The empirical evidence for telemedicine interventions in mental disorders. Telemed J 
E Health, 22(2): 7-113 (Jan. 2016). 

xxii National Quality Forum and AHA Center for Health Innovation: Redesigning Care: a How-To Guide for Hospitals and Health 
Systems Seeking to Implement, Strengthen and Sustain Telebehavioral Health. (2019). Available at 
https://www.aha.org/system/files/media/file/2020/03/Telebehavioral-Health-Guide-FINAL-031919.pdf . 

xxiii Lin L, Casteel D, Shigekawa E, et al.: Telemedicine-delivered treatment interventions for substance use disorders: A 
systematic review. Journal of Substance Abuse Treatment, 101: 38-49 (June 2019). 

xxiv See 42 U.S.C. 18022 (G) and (H). 

http://cchealth.org/mentalhealth/pdf/LOCUS.pdf
https://behavioralhealthworkforce.org/wp-content/uploads/2018/05/Telehealth-Full-Paper_5.17.18-clean.pdf
https://www.aha.org/system/files/media/file/2020/03/Telebehavioral-Health-Guide-FINAL-031919.pdf

